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1. Introduction 
1.1 Summary of Planning Proposal  

This planning proposal seeks to provide for small scale roadside stalls as exempt 
development, subject to proponents obtaining an approval under section 138 of the Roads 
Act 1993.  

The planning proposal seeks to include a provision within Schedule 2 of the Ballina Local 
Environmental Plan 2012 to identify roadside stalls as exempt development subject to a 
number of criteria.  The criteria proposed relate to land use zoning, location, activity, size 
and safety aspects of a proposed roadside stall.  It is anticipated that the provision will reflect 
the following: 

Roadside stalls 

Roadside stalls to which this clause applies must comply with the following: 

a. Be located on land zoned RU1 Primary Production zone or RU2 Rural Landscape 
zone; 

b. Must be located wholly on private land; 

c. Must be only for the sale of primary produce;  

d. Must not exceed an area of 4m2 in relation to the area from which produce is 
sold; and 

e. Must have a relevant approval for works within the road reserve, under the 
provisions of section 138 of the Roads Act 1993 with respect to the roadside stall. 

The required approval for works within the road reserve (s138 of the Roads Act 1993) will 
consider road safety criteria and works.  Further information regarding these safety 
considerations is provided in Section 3.1 of this planning proposal. 

This planning proposal is to apply to all land to which the Ballina Local Environmental Plan 
2012 applies. 

 

1.2 Council Resolutions 

Council considered this planning proposal at its Ordinary Meeting held on 14 December 
2017.  The Council resolved as follows [Minute No. 141217/15]: 

1.  That Council endorses the preparation of a planning proposal which proposes to 
introduce exempt development criteria for small scale roadside stalls in zoned rural 
areas within Ballina Shire as outlined in this report. 

2. That the planning proposal, once prepared, be forwarded to the Department of 
Planning and Environment for a Gateway determination. 

3. That the Department of Planning and Environment be advised that Council wishes to 
exercise its delegated plan making functions for this LEP amendment. 
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4. That upon an affirmative Gateway determination being received from the Department 
of Planning and Environment, the procedural steps associated with progression of 
the planning proposal be undertaken, including public exhibition. 

5. That Council receive a further report on the matter following the completion of the 
public exhibition of the planning proposal. 

A copy of the report considered by the Council is contained in Appendix 4.  

 

1.3 Gateway Determination 

To be completed following the Gateway determination.  Include in Appendix 1. 

 

2. Objectives & Intended Outcomes 
The objective of this planning proposal is to: 

 Provide for low impact roadside stalls, located in rural parts of Ballina Shire, as 
exempt development subject to obtaining approval under Section 138 of the Roads 
Act 1993. 

The intended outcomes of this planning proposal are to: 

 Facilitate alternative means for rural landholders to sell on-farm produce in a low 
impact manner and reduce food waste. 

 Support rural food tourism in the region by enhancing visitor experiences associated 
with tourist drives. 

 Provide a balanced regulatory approvals process that does not unnecessarily burden 
landholders with regulatory requirements, whilst ensuring that road safety is not 
compromised. 

 

3. Explanation of Provisions 
 

3.1 The Proposal 

This planning proposal seeks to amend the Ballina Local Environmental Plan to identify 
roadside stalls in certain circumstances as Exempt Development in Schedule 2. 

It is anticipated that the exempt development outcome sought will be achieved through the 
following provision or a similar provision. 
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Roadside stalls 

Roadside stalls to which this clause applies must comply with the following: 

a. Be located on land zoned RU1 Primary Production zone or RU2 Rural Landscape 
zone; 

b. Must be located wholly on private land; 

c. Must be only for the sale of primary produce;  

d. Must not exceed an area of 4m2 in relation to the area from which produce is 
sold; and 

e. Must have a relevant approval for works within the road reserve, under the 
provisions of section 138 of the Roads Act 1993 with respect to the roadside stall. 

This planning proposal does not propose any map changes.   

As part of addressing item (e) above, Council intends to give consideration to the following 
when assessing the granting of s138 approvals for small scale roadside stalls: 

There must be adequate space within the road verge to allow parking for at least two 
vehicles and must: 

i.  be sufficient to enable vehicles to enter and exit the roadway in a forward 
direction; 

ii.  be of consistent vertical alignment and grade with the roadway; 

iii. have an all-weather gravel sealed shoulder with sufficient width to allow 
vehicle occupants to enter and exit vehicles in a safe manner, being a 
minimum area of 3.5m x 15m; and  

iv. have adequate unimpeded minimum sight distances in both directions (in 
accordance with AS2890.1.2004) as outlined in the following table: 

Speed zone Minimum sight 

distance 

60km/hr 65m 

80km/hr 105m 

100km/hr 160m 

The above road safety considerations will be incorporated into an information sheet for the 
information of landholders and for the guidance of staff. 

Property owners who wish to provide a roadside stall which exceeds or does not satisfy the 
above criteria may lodge a development application and have this considered in accordance 
with the relevant LEP and DCP provisions for roadside stalls. 
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3.2 Mapping Overview 

The proposal does not involve changes to the LEP map sheets. 

 

4. Justification 
4.1 Section A – Need for the Planning Proposal 

Q1 Is the planning proposal a result of any strategic study or report? 

No.  The amendments are a result of a general review of the function and operation 
of the LEP with respect to roadside stalls. 

Q2 Is the planning proposal the best means of achieving the objectives or 
intended outcomes, or is there a better way?  

An LEP amendment is the best way of achieving the proposed outcomes as the 
proposal directly relates to exempt development criteria. 

4.2 Section B – Relationship to Strategic Planning Framework 

Q3 Is the planning proposal consistent with the objectives and actions of the 
applicable regional, sub-regional or district plan or strategy (including any 
exhibited draft plans or strategies)? 

The planning proposal is generally consistent with the objectives and actions set out 
in the North Coast Regional Plan as they seek to ensure efficient operation of the 
Ballina LEP 2012.   

The planning proposal supports the objectives of the North Coast Regional Plan that 
relate to supporting regional tourism (Direction 8) and the viability of agriculture 
(Directions 11 & 12).  

Q4 Is the planning proposal consistent with a council’s local strategy or other 
local strategic plan?  

The planning proposal is consistent with the elements and specified outcomes 
contained within Council’s Community Strategic Plan 2017 – 2027 (CSP) as its 
objectives align with the principles of good governance and ensuring that planning 
instruments are operating optimally.  The planning proposal also supports the CSP 
objectives relating to attracting new businesses and visitors and improving liveability 
in the shire. 

Q5 Is the planning proposal consistent with applicable State Environmental 
Planning Policies?  

No inconsistencies with applicable State Environmental Planning Policies (SEPPs) 
have been identified.  The amendments constitute minor changes to the exempt 
development schedule and as such, a detailed assessment relative to each SEPP is 
not included in this planning proposal. 
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Q6 Is the planning proposal consistent with applicable Ministerial Directions (s.117 
directions)?  

A Section 117 Direction checklist for the planning proposal is provided at Appendix 3. 

4.3 Section C – Environmental, Social and Economic Impact 

Q7 Is there any likelihood that critical habitat or threatened species, population or 
ecological communities, or their habitats, will be adversely affected as a result 
of the proposal? 

No.  The amendments proposed are of a minor nature. 

Q8 Are there any other likely environmental effects as a result of the planning 
proposal and how are they proposed to be managed?  

No.  The amendments proposed are of a minor nature. 

Q9 Has the planning proposal adequately addressed any social and economic 
effects?  

There are no significant social or economic outcomes likely to result from the 
planning proposal as the amendments are of a minor nature. 

An overall benefit associated with efficiency in the implementation of the plan is 
expected. 

4.4 Section D – State and Commonwealth Interests 

Q10 Is there adequate public infrastructure for the planning proposal? 

The amendments proposed are of a minor nature and do not have implications for 
the provision of public infrastructure.  The proposal provides for appropriate 
protections for road safety and infrastructure maintenance. 

Q11 What are the views of state and Commonwealth public authorities consulted in 
accordance with the Gateway determination? 

Consultation will be undertaken with relevant agencies as required by the Gateway 
determination during the public exhibition stage of the LEP amendment.  

 

5. Mapping 
This planning proposal does not involve the amendment of any LEP maps. 
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6. Community Consultation 
This proposal will be exhibited in accordance with the Gateway determination and the terms 
of the Environmental Planning and Assessment Act 1979.   

 

7. Timeline 
The proposed timeline for completion of the planning proposal is as follows: 

Plan Making Step Estimated Completion 
(Before) 

Gateway Determination March 2018 

Government Agency Consultation April 2018 

Public Exhibition Period May 2018 

Public Hearing N/A 

Submissions Assessment June 2018 

RPA Assessment of Planning Proposal and Exhibition Outcomes June 2018 

Submission of Endorsed LEP to DP&I for Finalisation N/A 

RPA Decision to Make the LEP Amendment (if delegated) July 2018 

Forwarding of LEP Amendment to DP&I for Notification (if delegated) August 2018 

Council is seeking delegation of planning functions for the processing of this LEP 
amendment. 
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Appendices 
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Appendix 1 – Gateway Determination 

To be inserted following Gateway determination 
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Appendix 2 – Maps 

This planning proposal does not involve the amendment of any LEP maps. 
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Appendix 3 – Section 117 Direction Checklist 

 

Section 117 Direction Checklist (Updated Directions Dated 15 May 2017) 

Planning Proposal – Roadside Stalls 

Direction No. Compliance of Planning Proposal 

1. Employment and Resources 

1.1 Business and Industrial Zones Does not apply to planning proposal. 

1.2 Rural Zones Consistent. 

The planning proposal does not seek to rezone land or introduce provisions that 
would increase the permissible density of the land. 

1.3 Mining, Petroleum Production 
and Extractive Industries 

Does not apply to planning proposal. 

1.4 Oyster Aquaculture Does not apply to planning proposal. 

1.5 Rural Land Consistent. 

The planning proposal is consistent with the Rural Planning Principles of State 
Environmental Planning Policy (Rural Lands) 2008. 

2. Environment and Heritage 

2.1 Environment Protection Zones Justifiably inconsistent 

The planning proposal does not adversely impact on environmentally sensitive areas 
and is of minor significance.   

2.2 Coastal Protection Consistent. 

Some parts of land affected by the planning proposal are located within the coastal 
zone. 

The proposal does not create significant inconsistency with the applicable coastal 
planning documents. 

2.3 Heritage Conservation Consistent.  

Ballina LEP 2012 contains provisions (clause 5.10 and Schedule 5) which are 
consistent with this direction.  

2.4 Recreation Vehicle Areas Consistent.  

The planning proposal does not involve the development of land for the purpose of a 
recreation vehicle area. 

2.5 Application of E2 and E3 
Zones and Environmental 
Overlays in Far North Coast LEPs 

Does not apply to planning proposal. 

3. Housing, Infrastructure and Urban Development 

3.1 Residential Zones Does not apply to planning proposal. 

3.2 Caravan Parks and 
Manufactured Home Estates 

Consistent. 

The planning proposal does not relate to planning for caravan parks or 
manufactured home estates. 

3.3 Home Occupations Consistent. 

The proposal will not affect any existing permissibility or exemptions for home 
occupations. 

3.4 Integrating Land Use and 
Transport 

Does not apply to planning proposal. 

3.5 Development Near Licensed 
Aerodromes 

Does not apply to planning proposal. 
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Section 117 Direction Checklist (Updated Directions Dated 15 May 2017) 

Planning Proposal – Roadside Stalls 

Direction No. Compliance of Planning Proposal 

3.6 Shooting Ranges Does not apply to planning proposal. 

4. Hazard and Risk 

4.1 Acid Sulfate Soils Justifiably inconsistent. 

The planning proposal may affect land identified as being subject to the presence of 

acid sulfate soils. However the enabling of roadside stalls is of minor significance in 

this regard.   

4.2 Mine Subsidence and 
Unstable Land 

Does not apply to planning proposal. 

4.3 Flood Prone Land Does not apply to planning proposal.  

4.4 Planning for Bushfire 
Protection  

Justifiably inconsistent. 

Council will consult with the NSW Rural Fire Service in relation to the proposed LEP 
amendment. 

5. Regional Planning 

5.1 Implementation of Regional 
Strategies 

Consistent. 

The planning proposal is generally consistent with the North Coast Regional Plan 
2036.  

5.2 Sydney Drinking Water 
Catchments 

Does not apply to Ballina Shire. 

5.3 Farmland of State and 
Regional Significance on the 
NSW Far North Coast 

Consistent. 

5.4 Commercial and Retail 
Development along the Pacific 
Highway, North Coast 

Does not apply to planning proposal. 

5.5 Development in the vicinity of 
Ellalong Paxton and Millfield 
(Cessnock LGA). 

Revoked. 

5.6 Sydney to Canberra Corridor 
(Revoked 10 July 2008.  See 
amended Direction 5.1 

Revoked. 

5.7 Central Coast (Revoked 10 
July 2008.  See amended 
Direction 5.1) 

Revoked. 

5.8 Second Sydney Airport: 
Badgerys Creek 

Does not apply to Ballina Shire. 

5.9 North West Rail Link Corridor 
Strategy 

Does not apply to Ballina Shire. 

5.10 Implementation of Regional 
Plans 

Consistent. 

The planning proposal is generally consistent with the North Coast Regional Plan 
2036.  

6. Local Plan Making 

6.1 Approval and Referral 
Requirements 

Consistent.   

The planning proposal does not introduce any new concurrence or consultation 
provisions or any additional designated development types. 

6.2 Reserving Land for Public 
Purposes 

Consistent.  

The planning proposal does not create, alter or reduce existing zonings or 
reservations of land reserved for public purposes that are not in Council ownership.  
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Section 117 Direction Checklist (Updated Directions Dated 15 May 2017) 

Planning Proposal – Roadside Stalls 

Direction No. Compliance of Planning Proposal 

6.3 Site Specific Provisions Consistent. 

The planning proposal does not introduce any site specific provisions. 

7. Metropolitan Planning 

7.1 Implementation of the 
Metropolitan Strategy 

Does not apply to Ballina Shire. 

7.2 Implementation of Greater 
Macarthur Land Release 
Investigation 

Does not apply to Ballina Shire. 

7.3 Parramatta Road Corridor 
Urban Transformation Strategy 

Does not apply to Ballina Shire. 

7.4 Implementation of North West 
Priority Growth Area Land Use 
and Infrastructure Implementation 
Plan 

Does not apply to Ballina Shire. 

7.5 Implementation of Greater 
Parramatta Priority growth Area 
Interim Land Use and 
Infrastructure Implementation 
Plan 

Does not apply to Ballina Shire. 

7.6 Implementation of Wilton 
Priority Growth Area Interim Land 
Use and Infrastructure 
Implementation Plan 

Does not apply to Ballina Shire. 
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Appendix 4 – Reports and Resolutions 
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